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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Michael Tate, Joseph Shuster, Lyle Civil File No. 09-cv-02076 (MJD/1JG)
Evanson and John Ayers, individually

and on behalf of all other individuals

similarly situated,

Plaintiffs,

Vs. PLAINTIFFS’ MEMORANDUM IN
SUPPORT OF MOTION TO

Restaurant Technologies, Inc., COMPEL THE PRODUCTION OF
Parthenon Capital LLC, Jeffery R. DOCUMENTS
Kiesel, John C. Rutherford, Jonathan
O. Grad, Zachary F. Sadek, Philip A.
Clough and Robert E. Weil,

Defendants.

INTRODUCTION

In April 2010, Defendants informed Plaintiffs of their intent to rely on the advice-of-
counsel defense with respect to the 2009 recapitalization transaction, a key aspect of
Plaintiffs’ claims. Plaintiffs indicated that sucﬁ reliance would result in a waiver of the
attorney-client privilege with respect to the subject matter of the Defendants’ reliance.
Defendants agreed, but have adhered to a narrow, confusing, and apparently inconsistent
view of which documents must be produced pursuant to that admitted waiver.

Essentially, Defendants have created their own definition of waiver of attorney-
client privilege in which Restaurant Technologies, Inc. (“RTI”) officers and directors can
inexplicably rely on one counsel for a transaction, profess not to rely on another counsel

giving advice relating to the same transaction and provide ill defined descriptions of the
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transaction itself to permit a selective production of only those documents which they
wish to produce. Plaintiffs bring this motion because of several contradictory positions
which need to be reconciled — including, in particular, witnesses who claim to have relied
on counsel with respect to the transactions at issue in this litigation, Defendants’ counsel
who claims to have acknowledged the privilege waiver associated with such reliance (and
claims to have produced all relevant records), and Defendants’ recent service of over 260
pages of privilege and redaction logs suggesting that much remains to be produced.
Through their logs, Defendants have created a Rubik’s cube in which it is impossible to
know what has been produced and what has not been produced and for what transactions
they agree the privilege is being waived and when it is not. Plaintiffs require, and are
entitled to receive, clarity that has not been forthcoming due to Defendants’ obfuscation
of the issue.

Nineteen depositions have taken place in this litigation, including the depositions
of several attorneys from Dorsey & Whitney (“Dorsey”) who worked on many aspects of
the underlying 2009 recapitalization transaction on behalf of RTI, some of which are
critical to the allegations in the Complaint. Further, it appears that depositions of
Kirkland & Ellis (“Kirkland”) attorneys may be necessary as they played a crucial role is
shaping the insufficient communications transmitted to RTI shareholders in advance of
the 2009 recapitalization. However, before this deposition regime resumes, Plaintiffs
need clarity as to the boundaries of the attorney-client waiver: Clarity which is not
apparent on the face of the many pages of logs when those logs are juxtaposed against

testimony and the assertions made by Defendants in this litigation.
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BACKGROUND

A. DEFENDANTS’ DELAYED PRODUCTION OF PRIVILEGE LOGS
CONCEALED THEIR IMPROPER WITHHOLDING OF DOCUMENTS
UNTIL RECENTLY.

On July 17, 2009, Plaintiffs served a Summons, Complaint, and First Set of
Document Requests upon Defendants RTI, Jeffery R. Kiesel (“Kiesel”), John C.
Rutherford (“Rutherford”), Jonathan O. Grad (“Grad”), and Philip A. Clough (“Clough”).
(Alton Aff. Ex. 5.) The document requests demanded the production of a privilege log.
On July 29, 2009 Plaintiffs also served a subpoena upon Dorsey & Whitney (“Dorsey”) —
counsel to Defendants in this action — which similarly demanded the production of a
privilege log. (Id. Ex. 6.) Plaintiffs also served a November 13, 2009 subpoena upon
Parthenon Capital, LLC (“Parthenon”) — who was not then a party but is now a Defendant
— that similarly demanded a privilege log. (/d., Ex. 7.)

On August 26, 2009, Plaintiffs’ counsel contacted Dorsey with regard to Dorsey’s
subpoena production and indicated that the production of a privilege log was still
expected. (Id., Ex. 8.) Document production proceeded to slowly roll out from both
Dorsey and Defendants. (See Plaintiffs’ Memorandum in Opposition to Partial Summary
Judgment (Dkt. #86) at 3-7.) Ultimately, and with the understanding that any privileged
documents being produced by Dorsey would be reflected in the RTI privilege log,
Plaintiffs’ counsel agreed that it would be appropriate to receive only one privilege log
that covered the productions from Defendants and Dorsey in response to the outstanding

discovery requests and subpoenas. (/d., Exs. 10-11.)
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After seven months of litigation, Plaintiffs received the first of what would be a
series of privilege logs from RTI. First, Plaintiffs received a “Privilege Log” for
Defendants on February 22, 2010 identifying 705 privileged documents that had been
withheld from production and then a separate “Redacted Documents” log for Defendants
on March 19, 2010. (/d. Exs. 28, 32.) Then, on April 23, 2010, Defendants’ counsel
informed Plaintiffs’ counsel that a number of Dorsey documents had been withheld that
were not reflected on the February 22, 2010 privilege log. (Id., Ex. 10.) The same day,
Plaintiffs’ counsel demanded logs of all documents withheld on the basis of privilege.

(Id., Ex. 12.) Thereafter, Plaintiffs received the following logs:'

Identification of Log Date Produced Attached to the Alton Aff.
as Exhibit:
Parthenon Capital’s Privilege May 28, 2010 35
Log
Parthenon Capital’s Privilege May 28, 2010 36
Log for Redacted Documents
Parthenon Capital’s Non- May 28, 2010 38
Relevant Redaction Log
Defendants’ Supplemental May 28, 2010 30
Privilege Log
Defendants’ Supplemental May 11, 2010 31
Privilege Log for Redacted
Documents
Dorsey & Whitney LLP June 3, 2010 33
Privilege Log

! All of Defendants’ and Dorsey’s privilege logs have been attached to the accompanying
affidavit. Two of the logs have been yellow highlighted by Defendants to reflect
documents that have already been produced. Plaintiffs have marked all of the documents
that they believe should be produced (or that Defendants have simply failed to sustain
their burden to show that they should not be) with a black mark in the margin.
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Dorsey & Whitney LLP’s June 3, 2010 34
Privilege Log for Redacted
Documents

Plaintiffs had not been advised until late April 2010 that there were undisclosed
documents that had been withheld by Defendants and Dorsey, and had no knowledge of
the volume of documents claimed to be privileged until these logs were produced in late
May and early June.

B. DEFENDANTS ASSERT THE ADVICE-OF-COUNSEL DEFENSE,

WAIVING THE ATTORNEY-CLIENT PRIVILEGE WITH RESPECT TO
THE RECAPITALIZATION.

Concurrently with the above-mentioned production of multiple and lengthy
privilege logs, Defendants determined that they intended to rely on an advice-of-counsel
defense with respect to the 2009 RTI recapitalization.” On March 18, 2010, Plaintiffs’
counsel asked on the record whether the Defendants intended to assert reliance on
counsel as a defense in this matter. (Alton Aff., Ex. 3 (Larson Dep. at 188).) Plaintiffs’

counsel asserted that the reliance on advice of counsel as a defense would result in a

? These logs were produced with the production of over 17,000 pages of material
Defendants previously withheld on a claim of privilege. When Plaintiffs received the
17,000 pages, it was initially thought that very few documents were still being withheld.
Subsequently, upon the recent production of seven additional logs in May and June,
Plaintiffs learned that thousands of other documents remain to be produced.

3 As this Court is aware, the 2009 recapitalization is a significant centerpiece of
Plaintiffs’ claims. (See, e.g., Complaint (Dkt. #1); Memorandum in Support of Punitive
Damages (Dkt. #82).) In that transaction, Defendants portrayed an exaggerated view of
RTI’s troubles while awarding RTI’s controlling shareholders a percentage of RTI’s
equity value that they were not entitled to—all while freezing out the class members.
Plaintiffs challenge the fraudulent and self-dealing aspects of that transaction and seek to
have it rescinded and/or to be paid the fair value of their shares.
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waiver of the attorney-client privilege. (/d.) Defendants’ counsel indicated that the
Defendants had not yet determined whether they would rely on that defense. (Id.)

Around the end of April 2010, Defendants first made clear their intent to assert a
reliance on counsel defense regarding the 2009 recapitalization. In relation to their
decision to pursue this defense, Defendants acknowledged that they “have waived the
privilege with Dorsey & Whitney with respect to matters relating to the June 24, 2009
recapitalization merger.” (/d., Ex. 15.)

Though Defendants have indicated an intent to assert the advice-of-counsel
defense only with respect to the 2009 recapitalization, as opposed to the entirety of
Plaintiffs’ claims in this action, this is still a factually broad basis for the assertion of the
defense. In general terms, Plaintiffs have alleged that the 2009 recapitalization was the
culmination of a longstanding effort by RTI controlling shareholders Parthenon and ABS
Capital to upstream RTI’s equity and prospects to themselves at the expense of RTI’s
other shareholders, many of whom were smaller independent investors. As outlined more
fully in Plaintiffs> Memorandum in Support of Punitive Damages, Defendant Parthenon
obtained majority control over RTI’s board of directors and then the directors appointed
by Parthenon consistently placed the interests of Parthenon over those of other class
members in disregard of their fiduciary duties. (See generally Dkt. #82 at 1-27 and
associated exhibits.)

In late 2008, Defendant Grad, a Parthenon designee on the RTI Board, determined
that the best way to protect Parthenon’s investment in RTI would be to have a “change in

control” transaction without actually having a “change in control” under which class
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members would vote to “cram themselves down.” (See Dkt. #83 at Ex. 28.) Soon after,
the plan to do just that was set in motion and Parthenon, through its board designees,
began to orchestrate a recapitalization that would achieve the end result it desired. In
arranging the “waterfall” that would determine who would receive equity in the post-
recapitalized RTI, Defendants decided to find a way to obtain accreted value® on their
shares, even though they were not entitled to such value in connection with a
recapitalization. Under RTI’s governing documents and the share certificates, RTI
preferred shareholders were entitled to obtain accreted value on their shares if one of two
events occurred: (1) a sale of substantially all of RTI’s assets, or (2) a change-in-control
transaction. (Dkt. # 11, Ex. 1 at G.) Though the recapitalization presented neither
scenario, Defendants drafted, approved of, and conveyed proxy materials that indicated
they were entitled to receive accreted value in connection with the recapitalization and
never disclosed to RTI shareholders that they were not, in fact, entitled to such value.
(See Alton Aff. Ex. 1(Hearn Dep. at 41-51).) In short, they tricked the class members
into giving RTI controlling shareholders a larger share of RTI equity than they were
entitled to receive.

Plaintiffs allege that Defendants acted unfairly in connection with the structure of
the recapitalization in other ways. For instance, Kirkland and Defendant Parthenon

suggested that requiring any common shareholder wishing to convert their shares into

* In the event of a “liquidation, dissolution or winding up” of RTI, preferred sharcholders
had the right to receive certain liquidation preferences (or “accreted value”) on preferred
stock. Accreted values varied among the Series A preferred stock offerings, but ranged
between 20% to 27% annually. (See, e.g., Dkt. #83, Ex. 8 at 77575.)
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stock in the new entity should be required to sign an extremely broad release. (Alton Aff.
Ex. 4 at Regs. 200-201); Dkt. #11, Ex.2 at Ex. B).) The Defendants also elected to leave
certain positive developments relating to RTI — including more favorable pricing on
RTTI’s long-term service contracts and large new customer bases that were recently signed
— out of the proxy materials. (See, e.g., Alton Aff. Ex. 23.) Further, financial numbers
used in the shareholder informational presentation given in connection with the
recapitalization were altered to reflect a bleaker outlook for RTI than what was being
used internally. (See Dkt. #82 at 24 (providing table).) There are also self-dealing
aspects of the recapitalization that Plaintiffs complain of — including secret plans to pay
RTI CEO Defendant Kiesel options potentially worth millions if the transaction went
through and an agreement to pay a Defendant Parthenon related entity $450,000 per year
through a “management services agreement.” (Dkt. #11, Ex. 1 at 22.)

Plaintiffs have alleged fraud in connection with these activities. Defendants have
elected to rely on the advice they received from counsel, presumably to show that they
acted in good faith with respect to the aspects of the recapitalization that the Plaintiffs
complain of. However, as outlined below, Defendants improperly seek to pick and
choose the attorney-client communications they choose to disclose in order to assert the
defense.

C. THOUGH THEY HAVE WAIVED THE ATTORNEY-CLIENT

PRIVILEGE, DEFENDANTS REFUSE TO PRODUCE RESPONSIVE
DOCUMENTS TO PLAINTIFFS.

Though the Defendants agree that they have waived their attorney-client privilege

at least in part, Defendants have vastly circumscribed the scope of that waiver along with
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the documents they are required to disclose in connection with it. On April 19, 2010
Plaintiffs’ counsel parsed Defendants’ privilege log, highlighted the documents they were
willing to stipulate were not waived communications, and transmitted the proposed
document list to Defendants’ counsel. (Id., Ex. 9.) Defendants’ counsel ignored the
proposal. Instead, on May 26, 2010, they emailed their previously—produced Privilege
Log and Redacted Log with highlighting to indicate what documents they considered
discoverable (and had produced) in view of their waiver of the attorney-client privilege.

Review of the logs shows that, although Defendants received attorney advice
involving every aspect of the 2009 recapitalization that the Plaintiffs complain of, they
have only produced a very narrow selection of their related attorney-client
communications. For example, though they have asserted reliance-on-counsel as a
defense with respect to the “recapitalization,” they have produced only documents
concerning the 2009 recapitalization itself and have excluded numerous documents
concerning advice related to agreements executed as part and parcel with that transaction.
Additionally, though the officers and directors of RTI received advice from several
different attorneys with regard to the recapitalization, they selectively produced only the
advice rendered by Dorsey while withholding other advice that they received.

In particular, the following subject matters have been withheld by Defendants

from production despite their relation to the 2009 recapitalization:®

3 Plaintiffs have marked the documents they believe to have been waived on the
accompanying Exhibit 29. Because of the number of withheld documents, it would be
ungainly to elaborate upon each of the challenged subject matters in the body of this
Memorandum. Plaintiffs’ counsel conferred in good faith with Defendants’ counsel in an
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e Defendants have refused to provide documents and information regarding the B-2
stock offering, an offering that was offered to RTI controlling shareholders
(Parthenon and ABS) in advance of the 2009 recapitalization and purportedly
began “accreting” value in the months before the recapitalization. (E.g., Alton
Aff. Ex. 29 at Doc. Nos. 11, 15, 16, 17, 41, 44, 45, 48-51, 55, 56, 58, 119-21, 216,
288). As acknowledged by Dorsey partner T. Hearn, who worked on the
transaction, the B-2 offering was a “part of” the recapitalization. (Alton Aff. Ex. 1
Hearn Dep. at 23, 29-32 (agreeing that the B-2 preferred stock offering was really
part of the overall recapitalization).)

e Defendants have refused to provide documents and information regarding the Z
class preferred stock offering. In the 2009 recapitalization transaction, Defendants
conducted a first round offering and closing — the B-2 stock — to RTI controlling
shareholders like Parthenon, and purported to offer the “same” stock to other
shareholders in connection with the recapitalization in the form of Z-class stock in
the “new” (or post-recap) RTIL. (See Dkt. #11 (attaching the proxy materials and Z
offering).) The Z class offering was integrally related to the recapitalization, and
yet Defendants have withheld documents reflecting advice in connection with it.
(See, e.g., Ex. 29 Doc. Nos. 54, 122.)

e Defendants have refused to provide documents and information regarding the B-1
offering. The B-1 offering was done approximately one year in advance of the
2009 recapitalization. However, language, drafting, and attorney advice was
transplanted from the B-1 offering materials for use in the B-2 offering, which was
part and parcel with the recapitalization itself. (Alton Aff. Ex. 1 (Hearn Dep. at
23, 31.) Thus, Defendants relied on their attorneys’ advice for B-1—advice that
was directly reused with respect to B-2—and none of this information has been
produced. (See, e.g., id. at Ex. 29 Doc. No. 57.)

e Defendants have refused to provide documents and information regarding the
Eighth Amended and Restated Certificate of Incorporation which was executed in
connection with the 2009 recapitalization and attached to the proxy materials
Plaintiffs allege to be misleading. (Dkt. #11. Ex. 3 at Ex. G; Alton Aff. Ex. 1
(Hearn Dep. at 34, 36 (statement by RTI’s attorney that the Eighth Amended and
Restated Certificate was done in connection with the B offerings done as part of
the recapitalization)); (E.g., Alton Aff. Ex. 29 Doc. Nos. 46, 47.)

effort to resolve this matter without Court action in accordance with D. Minn. LR 37.1.
(See, e.g., Alton Aff. Ex. 15.) Plaintiffs and Defendants are continuing their efforts to
resolve their dispute with regard to particular documents that have been withheld and will
inform the Court if any further resolution is achieved in advance of the July 13, 2010
hearing.

10
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Defendants have refused to provide documents and information regarding: (1) the
Merger Agreement (e.g., Alton Aff. Ex. 29 at Doc. Nos. 18, 43, 62, 69); (2) the
Release that all RTI common shareholders were required to execute in connection
with the 2009 recapitalization in order to convert their shares into stock in the new
company (and which was suggested by Kirkland/Parthenon and drafted by
Kirkland) (e.g., Alton Aff. Ex. 31 at RTI188551); (3) the December 2008 letter
informing common shareholders that their shares were “worthless” (which
Plaintiffs allege was sent out in order to prime class members to acquiesce in the
recapitalization) (e.g., Alton Aff. Ex. 29 at Doc No. 60)); and (4) regarding “stock
issuance” during the time period of the recapitalization (e.g., Alton Aff. Ex. 29 at
Doc. Nos. 317, 318).

Defendants have refused to provide documents and information indicating that
they constitute legal advice “regarding recapitalization merger.” (E.g., Alton Aff.
Ex. 29 at Doc. Nos. 330, 334, 351, 355-57, 381-82.)

Additionally, there are a number of subject matters that may be within the scope of

the waived materials, but it is impossible to tell from the generic description given in the

privilege logs. For example:

“Board of Directors Meeting Minutes reflecting legal advice.” (E.g., Alton Aff.
Ex. 31 at RTI002759.)

Email “for purpose of providing legal advice regarding stockholder’s agreement.”
(E.g., Alton Aff. Ex. 31 at RTI035561; Ex. 29 at Doc. Nos. 52, 63.)

Email “for purpose of providing legal advice regarding shareholder
communication” in June 2009. (F.g., Alton Aff. Ex. 31 at RT160248; Ex. 29 at
Doc. Nos. 60; 211; 342; 343.)

Email “for purpose of providing legal advice regarding merger vote.” (E.g., Alton
Aff. Ex. 31 at RT175424)

Email “providing merger information to counsel for purpose of legal review and
analysis.” (E.g., Alton Aff. Ex. 31 at RTI182453)

Email requesting “legal advice regarding sale process.” (E.g., Alton Aff. Ex. 31 at
RTI182755.)
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